
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



66 YALE LAW JOURNAL. 



RECENT CASES. 

Agency, Undisclosed — Sales — Conditions Against Re-engaging in 
Business — Hamblen v. Birch, 59 N. Y. Supp. 40, — Plaintiff bought out a'res- 
taurant with the understanding that the vendor would not thereafter, directly 
or indirectly, engage or be interested in restaurant business in that city. The 
business belonged to defendant's wife, Louisa L. Birch, but was conducted 
for her by the defendant, he signing her name, L. L. Birch, without any quali- 
fication or addition. He signed and indorsed checks in her name, and bill of 
sale of the business to plaintiff was so signed by him. It contains this pro- 
vision, " and I further agree that I will not be connected in any way or have 
capital invested in any restaurant or lunch room in the city of Yonkers accord- 
ing to verbal agreement." Held, the fact that he fails to disclose his agency 
does not render the condition applicable to him individually 

The courts lay down the broad rule that where an agent in his dealings 
with third parties does not disclose his principal, he is personally liable on the 
contracts. This rule is supported by all authorities. 1 Amer. and Eng. Encycl. 
of Law, 2d ed., 1122. But in the above case the rule of law does not go to 
the extent to involve a separate and distinct penalty to be borne by the agent 
personally in addition to the one which could be enacted against the principal 
whenever her identity is disclosed. He can be made to pay any damages sus- 
tained by plaintiff from any breach of warranty contained in the contract, 
including damages resulting from carrying on the prohibited business by the 
principal. But the agent, because of his failure to disclose his agency, since 
no fraud was perpetrated by him, cannot be enjoined from entering a business 
prohibited only to the vendor, because if that were the case the vendee would 
have acquired the right to enjoin two individuals from competing with him 
where he intended and expected to acquire the right of enjoining one. 

Assessment for Public Improvements — Forced Contributions — City of 
Shreveport v. Prescott et al., 26 So. Rep. 664 (La.). — A local assessment 
to pay the cost of street improvements levied under compulsion of law alone, 
i. e. , without the knowledge or consent of the abutting (proprietors, is a tax, 
because such assessment is predicated upon fiat of the Legislature and not upon 
petitions signed by abutting property owners. 

The court in this case has evidently not used " tax" in the way the term 
is ordinarily understood. For in its ordinary meaning a tax is not an assess- 
ment, as recognized in the cases of In re Opening of Streets, 20 La. An. 
499, and Munson v. Atchafulaya Basin Levee District, 43 La. An. 15. An 
assessment is undoubtedly a species of tax, being levied under a taxing power, 
and it would seem to be in this sense that the court uses it. But granted this, 
the reasoning is peculiar. The fact that the abutting property owners have had 
no say in its levy makes it a tax. We have never seen this urged before as a 
means of distinguishing a tax from an assessment. In the case of Indianapolis 
v. Imberry, 17 Ind. 175, they consider a levy an assessment when made for the 
purpose of local improvement and not petitioned for by the abutting property 
owners. The same view is held in the case of Baker v. Tobins et al., 40 Ind. 
310. In both cases the city charter allows the Common Council to make such 
assessment upon a two-thirds vote. We understand a better distinction to be 
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this; a tax is laid upon a person, there must be some person to tax, and a 
default is necessary before the property can be levied on, while an assessment is 
laid on the property and it must pay it. Here is a distinction, but the reasons 
the Louisiana courts give are as applicable to an assessment as to a tax, and 
consequently as far as we can see establish no distinction. 

Costs in Admiralty— Expense of Procuring Release Bonds — The 
South Portland, 95 Fed. Rep. 295. — The expenses incurred in procuring 
from a surety company the execution of a bond for the release of a libeled 
vessel is a legitimate item of costs to be taxed in his favor. It has not been 
customary heretofore to allow anything to owners of vessels who successfully 
defend suits in rem against their property as compensation for expenses inci- 
dent to furnishing the security required of them by law and the rules of prac- 
tice. Such owners consequently were either deprived of the use of their prop- 
erty or prevailed upon wealthy persons to aid them by becoming sureties. 
With the growth of surety companies an easy and legitimate means of pro- 
curing such security as is required is offered. The awarding of costs in admi- 
ralty proceedings being a matter of discretion with the court (1 Bnc PI. & 
Prac. 290), it would seem to be a decidedly business-like and common sense view 
that the court has taken in ruling as it has done in this case. A surety com- 
pany is now allowed on the bond of any executor and can have the expenses 
taken out of the estate. 

Criminal Procedure — Duplicity — Joinder of Offenses. — State v. 
Hewes, 57 Pac. Rep. 959. The defendant was charged with the murder of 
Robert Bornar " by hitting him with a club, and by shooting him with a cer- 
tain pistol," etc. The defendant appealed from a district court to the Supreme 
Court of Kansas, complaining, among other things, that the charge was bad 
for duplicity and uncertainty because it did not particularly state whether 
Bornar's death resulted from clubbing or shooting. Held, where an offense 
charged may be committed by two different means, since several acts con- 
nected with and forming part of a general offense may be stated in a single 
count, its commission by both means may be charged in one count of the infor- 
mation, and proof of any one will sustain the allegation." 

To uphold this decision, which is at variance with the general rules of the 
joinder of offenses, the court relies on State v. O'Neil, 51 Kan. 651, 33 Pac. 287, 
in which it was held that where a murder may have been committed by dif- 
ferent means, and it is doubtful which was employed, its commission by all 
may be charged in one count of the information, and proof of any one will 
sustain the allegation, but the means so charged in the same count of the in- 
formation must not be repugnant. It would clearly seem that, according to 
the general law of criminal procedure, the charge against Bornar would be bad 
for duplicity, since it joins the offenses of murder by hitting with a club and 
of murder by shooting with a pistol in the same count; the proper method 
would be to state each offense in a separate count of the information. As 
Clark on Criminal Procedure puts it, "Any number of counts charging the 
same offense in different ways may be joined in the same indictment to meet 
the evidence and avoid a variance in the proof." To be sure the rule against 
duplicity " does not prevent the charging in one count of more acts than one 
if such acts were all part of the transaction constituting the offense charged." 
Barnes v. State, 20 Conn. 232; State v. Hodges, 45 Kansas 389; but this 
means, as stated in Commonwealth v. Tuck, 20 Pick (Mass.) 360, " where two 
crimes are of the same nature and necessarily so connected that they may, 



